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Before JOLLY, H GE NBOTHAM and DENNI'S, Crcuit Judges.
PER CURI AM *

In the district court below, federal prisoner Brandon Sanpl e
clainmed, inter alia, that Bureau of Prisons officials retaliated
against himfor filing grievances during his stay at a Bastrop
Texas facility. The district court granted partial summary
judgnent to defendant Lappin, denying Sanple’'s request for an
injunction requiring Lappin to pronmulgate policies forbidding
retaliation and train officers accordingly. After a two-day bench
trial, the court found for defendants on the remaining clains,
denyi ng Sanpl e’ s request for noney damages. It then sanctioned two
Assistant United States Attorneys, Wnstanley Luke and Susan
Kilgore, $500 jointly and severally, payable to Sanple, for
di scovery abuse. Sanple appeals the judgnent against himand the
AUSAs appeal the sanctions. W address each in turn.

I

Sanpl e argues first that we should remand, under Federal Rule
of Gvil Procedure 52(a), for the district court to state nore
specifically its factual findings because the court, at the end of
trial, orally found for defendants with |little explanation and
later, in its Findings of Fact and Concl usions of Law, ruled only
that “[t]here is no credi bl e evidence that any def endant consi dered

plaintiff’s use of the adm nistrative renedy programwhen changi ng

" Pursuant to 5THQR R 47.5, the court has deternined that this
opi ni on shoul d not be published and is not precedent except under the limted
circunstances set forth in 5THQR R 47.5.4.
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plaintiff’s job assignments.”! Although the district court nust
state its factual findings sufficiently for us to review them it
need not state findings in great detail.? Here, the court did nore
than describe the rudinentary facts out of context - it also
recounted the relevant storyline. More inportantly, the trial
essentially centered on the credibility of Sanple’ s wtnesses
versus that of prison officials, hence the court could do little
but state which group was credible. Sanpl e conplains that the
court did not discuss evidence contradicting its findings,
including pre-trial statenents by defendants that contradicted
their trial testinony, but the court’s questioning at trial, its

recognition that Sanple’s case was “by no neans frivolous,” and, in
its Findings of Fact and Conclusions of Law where it sanctioned
def endant s’ attorneys, discussion of the conflicting evidence show
that it clearly considered the contradi ctory evidence and chose to

bel i eve defendants’ trial testinony. No nore was required.?

! The court concluded sinilarly that there was “no credible evidence”
that Sanple' s use of the grievance procedure affected the investigation of an
altercation between Sanpl e and another inmate or the resulting disciplinary
proceeding. It also concluded that his transfer to another facility caused no
harm and that Sanple suffered no danages from any all eged acts by defendants.
We construe Sanple’'s Rule 52(a) claimto apply to the fornmer finding because
he briefly nentions it, but he does not attack as too bare the danmages
findi ng.

2 See Chandler v. City of Dallas, 958 F.2d 85, 88-89 (5th CGr. 1992).

8 Sanple al so conplains that the court never nentioned his allegation
t hat defendants Lance and Smith confiscated his property and threw away sone
grievances. But the court heard evidence about these exact clains,
particularly Lance’s and Smith's testinmony, and later ruled that Sanple
“suffered no danmages as a result of any conduct by Defendants” and that Sanple
failed to establish “a causal |ink between his assertion of First Arendnent
rights and any of the conduct of which he conplains.” Again, the court sinply
beli eved the defendants, and it did not have to detail every claim
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Sanpl e al so attacks the court’s findings as clearly erroneous.
We can reverse under that standard only if, after reviewing all the
evidence, we are “left with the definite and firm conviction that
a m stake has been committed.”* Where, as here, “the findings are
primarily based on oral testinony and the district judge has vi ewed
the deneanor and judged the credibility of the wtnesses,” the
conplaining party’s burden is particularly heavy.® The district
court, being entitled to believe defendants’ testinony, was not
clearly erroneous in concluding that no retaliation occurred.?
Sanpl e qui bbl es with two possi bl e m nor factual inaccuracies inthe
court’s findings - dates and the exact nunber of different types of
grievances filed by Sanple - but they are, if erroneous, harm ess.’

Sanpl e next asserts that the court shoul d ve granted hi s post-
trial notion, under Rule 201(d), for judicial notice of severa
facts, particularly the existence of the contradictory evidence.
Again, the court’s Rule 52(a) order nakes clear that the court
considered all the evidence, including the contradictory evidence.
In any event, Sanple cites no authority - and we cannot find any -

for the proposition that a court should, after atrial, take notice

4 United States v. Gypsum Co., 33 U.S. 364, 395 (1948).

5> See Justiss Ol Co. V. Kerr-MGee Refining Corp., 75 F.3d 1057, 1066
(5th Gir. 1996).

6 Sanple conplains, inter alia, that the court called what he calls an
assault on hima “fight,” and that, contrary to the court’s findings, his
transfer to another facility harmed him Again, the court had discretion to
bel i eve defendants’ testinony to the contrary. He also conplains about the
court’s alleged mischaracterization of the precise nature of his transfer, but
Sanpl e mischaracterizes the court’s findings, which reflect clear
under standi ng that he was transferred for safety reasons.

” See FED. R QvV. P. 61.
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of facts in the record and discussed at trial. The court did not
abuse its discretion.?

Sanpl e asserts that the district court erred by concl uding
that, as a matter of law, he had the burden to prove that but for
the alleged retaliatory notive, the discrimnatory acts woul d not
have occurred. As he properly concedes, this issue is forecl osed
by precedent,® and he raises it only to preserve it. Sanple also
asserts that the district court msstated its jurisdiction as
arising under 28 U . S.C. § 1346(b) when it arose under 28 U. S.C. 8§
1331. He is correct, but a mscitation to a correct |egal
principle is no basis for reversal.

Sanpl e served Rule 36 requests for adm ssions on defendants
Mles and WIlson after filing the conplaint but before serving
process on those defendants; MIles and WIson never answered the
requests. The district court excluded those ostensi bl e adm ssi ons
at trial, concluding that Mles and WIson were not yet “parties”
under Rule 36 when the requests were served. Sanples urges this
was error. To the contrary, under Rule 36 “parties” do not exi st
until they are served. Indeed, it would be unfathonmable to allow
di scovery on people not yet served, people who have no notice of
any suit or know edge of any controversy.® Sanple cites Sixth and

Seventh Crcuit cases allegedly to the contrary, but those cases

8 See Taylor v. Charter Med. Corp., 162 F.3d 827, 829 (5th Gir. 1998).
9 See Wods v. Smith, 60 F.3d 1161, 1166 (5th Gr. 1995).

10 see Henderson v. United States, 517 U.S. 654, 671-72 (1996)
(describing nature of service of process).
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are easily distinguishable and, in any event, not controlling.?
Al t hough year 2000 anmendnents to Rul e 26 exenpt entities in certain
cases, like pro se prisoner cases, from the required initial
di scl osures, the initial discovery conference requirenent, and the
moratorium on discovery wuntil after that conference, those
anendnents all ow di scovery on entities inmmediately after they are
served, not before. Hence the district court ruled correctly.
Sanpl e argues next that the district court erred in holding
hi s cl ai s agai nst defendant Lappin for injunctive relief barred by
sovereign immunity, citing the APA's wai ver of sovereign imunity

for clains for injunctive relief, 5 US. C § 702. Sanpl e never

1 91n day v. United States, 199 F.3d 876, 880 (6th Gir. 1999), the
Sixth Grcuit concluded that, under 26 U S.C. § 7609, petitioners-taxpayers
had only twenty-days after the IRS nailed sunmons to a third-party bank to
chal l enge the summons. In rejecting petitioners’ argunent that Rule 6(e)
extended this period by three-days, the court noted that 26 U. S.C. § 7609 set
the period at twenty-days “[n]otw thstanding any other rule of law.” The
court held, alternatively, that Rule 6(e) provides additional time only to a
“party,” and “[a] person becones a party only by beginning a lawsuit, Fed. R
Cv. P. 3, or by being joined as a party after the suit has been instituted.
A noticee of a summons under 26 U.S.C. § 7609 is not a ‘party’ unless and
until a suit is commenced. Therefore...Rule 6(e) has no application to the
tinme period before the filing of a petition to quash because the taxpayer has
not yet becone a party.” |It’'s true, of course, that an entity becones a party
by beginning a lawsuit - no service on it is required - and that was the
court’s point, highlighted by its statenent that petitioners weren't parties
until they commenced suit. (They couldn’t have been defendants, hence “is
comenced” neans “conmenced by petitioners.”) Its statenment that entities are
“parties” after being “joined” cannot fairly be read to nmean defendants or
third-parties becone “parties” under the Rul es before being served - a
conclusion utterly irrelevant to the case that woul d have been sheer dicta.

In Howel | By Goerdt v. Tribune Entertainnent Co., 106 F.3d 215, 217 (7th
Cr. 1997), the Seventh Crcuit held sinply that an entity becomes a def endant
for purposes of subject-matter jurisdiction analysis when the plaintiff names
it in a conplaint, regardl ess when or if the defendant is served, as |long as
t he defendant hasn’t been dism ssed. The court noted that the district court
bel ow never disnmi ssed the unserved defendant, thus requiring analysis on
appeal of that defendant’s citizenship for diversity purposes. This sensible
hol di ng does not bear on when an entity becones a “party” for discovery, or
under the Rules generally; the court, in using the word “party” in stating
that “a party becones a defendant not when he is served but when the conpl aint
namng himis filed,” nmeant “entity.” Oherw se, of course, soneone is a
“party” before he's even a “defendant” - before he’'s nanmed in conplaint. W
can't all be parties all the tine.
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cited the APAin his anended conpl ai nt; noreover, we have rejected
simlar argunents because, |ike here, there is no final agency
action, as the APA requires.?

Finally, Sanple argues that the court abused its discretionin
denying his notion for contenpt, and his notion for costs, arising
fromhis efforts to serve one defendant. The record nekes cl ear
that no inpropriety attached to this incident, and that defendants’
counsel conplied with the court’s order when he realized his
m st ake, justifying the court’s exercise of its wde discretionto
deny both notions.

Consequently, the judgnent for defendants is AFFI RVED

|1

A district court has discretion, under both Federal Rule of
Cvil Procedure 37 and its inherent powers, to sanction attorneys
for discovery abuse.! Personal sanctions |ike those here are neant

t o puni sh peopl e personal |y cul pable. ™ W revi ew sanctions i nposed

12 gsee Armendariz-Mata v. U S. Dep’'t of Justice, DEA, 82 F.3d 679, 682
(5th Cr. 1996) (rejecting contention that alleged seizure of property was
final agency action).

13 gee Whitfield v. Pennington, 832 F.2d 909, 914 (5th Cr. 1987).

14 See, e.g., Coane v. Ferrara Pan Candy Co., 898 F.2d 1030, 1033 n.2
(5th Gr. 1990); Toon v. Wackenhut Corrections Corp., 250 F.3d 950, 952 (5th
Cr. 2001). Sanctions under Rule 37 are linmted to specific discovery
viol ati ons, serving forenost to penalize m sconduct, especially when levied
agai nst an attorney personally. See, e.g., Coane v. Ferrara Pan Candy Co.
898 F.2d 1030, 1033 n.2 (5th Gr. 1990). Sanctions under a court’s inherent
power to punish abusive litigation practices are pernissible but should be
used as a last resort, if sanctions under the Federal Rules don't fit and
there is “bad faith.” See Toon, 250 F.3d at 952.

15 gSee supra note 14; B.F. Goodrich Tire Co. v. Lyster, 328 F.2d 411
415-16 (5th Gr. 1964) (regarding Rule 37, “In the final analysis, a court has
a responsibility to do justice between man and man....").
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under either authority for abuse of discretion.®® W have appellate
jurisdiction to review the order inposing sanctions here.?’

The district court abused in discretion in sanctioning AUSA
Luke because the record shows that Luke had no invol venent in any
di scovery abuse - or any discovery. Luke had no involvenent in the
case after August 3, 2004, his | ast paper filing being July 15, due
to a serious injury requiring surgery and therapy. The only two
ostensi ble acts of discovery before August 3 were his innocuous
nmotion to stay di scovery, which the court granted, and the court’s
order that Luke provide Sanple with certain defendants’ addresses
so Sanple could serve them an order which the record shows
resulted from no msconduct and about which the court never
prof essed concern. Although Luke didn’t officially w thdraw until
Sept enber 23, when new AUSA Kil gore filed her notice of appearance
and a notice of wthdrawal for Luke, and sone abuse took place

bet ween August 3 and Septenber 23, Luke’'s delay in officially

16 See Tollett v. Cty of Kemah, 285 F.3d 357, 363 (5th Gir. 2002); see
also, e.g., Smith Intern. Inc. v. Texas Commerce Bank, 844 F.2d 1194. 1199 n.3
(5th Gr. 1998) (explaining that “abuse of discretion” isn't pejorative and
“sounds worse than it really is”).

7 we have general appellate jurisdiction under 28 U.S.C. § 1291.
Moreover, Luke's and Kilgore's appeals were tinely - their April 4 notice of
appeal was within the sixty-day wi ndow applicable where “the United States or
its officer or agency is a party” under Federal Rule of Appellate Procedure
4(a)(1)(B). Their May 6 notices of appeal fromthe district court’s April 7
ruling, in which the court nust have construed appellants’ post-trial notion
as a notion under Rule 60(b), do not thenselves give us appellate jurisdiction

and do not affect the tineliness of the appeal, see Browder v. Ill. Direction
Dep’'t of Corrections, 434 U S. 257, 263 n.7 (1978); they might function as
“anmendnents” to the appeal, limting the scope of issues to the April 7 order

see, e.g., Sanders v. Cento, 862 F.2d 161, 164 n.3 (8th Gr. 1988), but
that’s irrel evant here because the April 7 ruling enconpasses the entire issue
on appeal. Alternatively, Luke and Kilgore filed second notices of appea
fromthe February 24 judgnent on May 9, within fourteen days of Sanple’s
appeal fromthat sane judgnent on April 28, providing appellate jurisdiction
under Federal Rule of Appellate Procedure 4(a)(3).
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W t hdrawi ng i s under st andabl e as an adm ni strative matter, and Luke
cannot be held personally responsible for acts to which he had no
connection or exercised no oversight. Al t hough an attorney of
record who does little day-to-day but has supervisory authority may
be sanctioned, Luke had no involvenent at all and cannot be held
strictly liable based only his attorney of record status.?8
Accordi ngly, the sanctions order agai nst Luke is REVERSED

The district court did not abuse its discretion in sanctioning
AUSA Kil gore. Al t hough the <central discovery violation -
def endants’ attorney, not defendants, signing the interrogatories,
| eading to i nconsistent statenents at a possibly unnecessary tri al
- was conmmtted by Bureau of Prisons attorney Martin Sweaney | ust
before Kilgore cane on the scene, Kilgore was heavily invol ved
during trial preparation and trial itself and was, therefore
responsible for preparing wtnesses and ensuring that their
testinmony would cohere with their earlier statenments.!® Unlike
Luke, then, Kilgore cannot claim conplete disconnection fromthe

case.?® But we do think it an abuse of discretion that the court

18 gsanpl e argues that Luke was an “advisory attorney” and partici pated
ever-so-slightly in the case after August 3, but the record, including
statenents by both Luke and the U S. Attorney’'s Ofice in his behalf, belies
that contention.

19 Moreover, it appears that Kilgore responded to Sanple’s notion to
conpel the answers (which had just been tendered), hence she worked with the
answers, and she was attorney of record when Sanpl e conpl ai ned about, and the
court warned counsel about, defendants’ failure to sign their answers.

20 Al t hough sanctions under the court’s inherent power require a finding
of “bad faith,” sanctions under Rule 37 do not. See infra note 14. Under
Rule 37(d), a court can sanction for failure to answer interrogatories. That
is essentially what happened here - although answers were technically
tendered, the answers were not signed by defendants and were at tines flatly
inconsistent with trial testinmony, making themnostly worthless. Al though
Kilgore didn't tender them she was responsible for ensuring their propriety -
or correcting thembefore a trial at which she exam ned wi tnesses on topics
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directed t he noney be paid to Sanpl e; al though Sanpl e suffered sone
di sadvantage - albeit not nuch, it seens, given his penchant,
facility, and time for litigation - the purposes behind the
sanctions would be better served if the noney were to go to the
court itself. Hence we MODI FY the order,? directing Kilgore to pay
$500 to the clerk of the United States District Court for the

Western District of Texas.

directly relating to the answers. W do not hold that she had “bad faith,”
only that she shoul d ve noticed a problem

Sanpl e nakes a throwaway request that we order Kilgore to show cause why
we shouldn't sanction her for msleading this court on appeal. Kilgore has
been conpletely forthright on appeal, so we reject the request.

21 see Richmark Corp. v. Tinber Falling Consultants, 959 F.2d 1468, 1482
(9th CGr. 1992) (redirecting contenpt paynment fromplaintiffs to court); New
York State Nat. Org. For Wonen v. Terry, 886 F.2d 1339, 1354 (2d G r. 1989)
(sane).



